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March 22, 2019

Ms. Tracy Zinn

T&B Planning, Inc.
17542 East 17t Street
Tustin, CA 92780

SUBJECT:  ALTITUDE BUSINESS CENTRE SUPPLEMENTAL AIR QUALITY ASSESSMENT

Dear Ms. Tracy Zinn:

Urban Crossroads, Inc. is pleased to submit this Supplemental Air Quality Assessment for the
Altitude Business Centre (“Project”), which is located in the City of Chino. This letter has been
prepared to supplement information in the Altitude Business Centre Air Quality Impact Analysis
(“AQIA”) and the Altitude Business Centre Diesel Mobile Source Health Risk Assessment (“HRA”)
prepared May 24™, 2018 by Urban Crossroads, Inc.

PURPOSE

A recent Supreme Court of California decision, Sierra Club v. County of Fresno (Friant Ranch),
found an EIR inadequate and states that:

The EIR should be revised to relate the expected adverse air quality impacts to likely health
consequences or explain in meaningful detail why it is not feasible at the time of drafting to provide
such an analysis, so that the public may make informed decisions regarding the costs and benefits
of the Project?.

Given that the analysis for this Project identifies a significant and unavoidable project level and
cumulative impacts with regard to Nitrogen Dioxide (NOx) emissions, the following assessment
serves to provide an analysis in conformance with the Friant Ranch decision which further
clarifies, amplifies, and augments the air quality analysis already undertaken for the Project.

As summarized in the AQIA, the Project’s operational-source NOx emissions will exceed
applicable SCAQMD numeric regional mass daily thresholds. Per SCAQMD significance guidance,
these impacts at the project level are also considered cumulatively significant and would persist
over the life of the proposed project. NOx is an ozone precursor and as such emissions of NOx
has the potential to contribute to existing ozone non-attainment conditions within the Basin.
This is a cumulatively significant impact persisting over the life of the proposed project.

1 It should be noted that the EIR for Friant Ranch did not include a health risk assessment report. The Project’s EIR includes a detailed mobile
source health risk assessment which evaluates the Project’s potential health impacts to sensitive land uses as a result of diesel exhaust
generated by the Project’s on-going operations.
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BACKGROUND

REGIONAL AIR QUALITY IMPROVEMENT

The Project is within the jurisdiction of the SCAQMD. In 1976, California adopted the Lewis Air
Quality Management Act which created SCAQMD from a voluntary association of air pollution
control districts in Los Angeles, Orange, Riverside, and San Bernardino counties. The geographic
area of which SCAQMD consists is known as the SCAB. SCAQMD develops comprehensive plans
and regulatory programs for the region to attain federal standards by dates specified in federal
law. The agency is also responsible for meeting state standards by the earliest date achievable,
using reasonably available control measures.

SCAQMD rule development through the 1970s and 1980s resulted in dramatic improvement in
Basin air quality. Nearly all control programs developed through the early 1990s relied on (i) the
development and application of cleaner technology; (ii) add-on emission controls, and (iii)
uniform CEQA review throughout the Basin. Industrial emission sources have been significantly
reduced by this approach and vehicular emissions have been reduced by technologies
implemented at the state level by CARB.

The SCAQMD is the lead agency charged with regulating air quality emission reductions for the
entire Basin. SCAQMD created AQMPs which represent a regional blueprint for achieving
healthful air on behalf of the 16 million residents of the South Coast Basin. The 2012 AQMP
states, “the remarkable historical improvement in air quality since the 1970’s is the direct result
of Southern California’s comprehensive, multiyear strategy of reducing air pollution from all
sources as outlined in its AQMPs,” (1).

Ozone (0s), Nitrogen Oxides (NOx), Volatile Organic Compounds (VOC), and Carbon Monoxide
(CO) have been decreasing in the Basin since 1975 and are projected to continue to decrease
through 2020 (2). These decreases result primarily from motor vehicle controls and reductions in
evaporative emissions. Although vehicle miles traveled in the Basin continue to increase, NOx
and VOC levels are decreasing because of the mandated controls on motor vehicles and the
replacement of older polluting vehicles with lower-emitting vehicles. NOx emissions from electric
utilities have also decreased due to use of cleaner fuels and renewable energy. Ozone contour
maps show that the number of days exceeding the national 8-hour standard has decreased
between 1997 and 2007. In the 2007 period, there was an overall decrease in exceedance days
compared with the 1997 period. Ozone levels in the SCAB have decreased substantially over the
last 30 years as shown in Table 1 (3). Today, the maximum measured concentrations are
approximately one-third of concentrations within the late 70’s.
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TABLE 1: SOUTH CoAST AIR BASIN OzZONE TREND
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The overall trends of Particulate Matter 10 microns in diameter or less (PM10) and Particulate
Matter 2.5 microns in diameter or less (PM3s) levels in the air (not emissions) show an overall
improvement since 1975. Direct emissions of PM1p have remained somewhat constant in the
Basin and direct emissions of PM,s have decreased slightly since 1975. Area wide sources
(fugitive dust from roads, dust from construction and demolition, and other sources) contribute
the greatest amount of direct particulate matter emissions.

As with other pollutants, the most recent PMio statistics show an overall improvement as
illustrated in Tables 2 and 3. During the period for which data are available, the 24-hour national
annual average concentration for PMio decreased by approximately 44 percent, from 103.7
ug/m3 in 1988 to 58.2 ug/m?3in 2017 (4). Although the values are below the federal standard, it
should be noted that there are days within the year where the concentrations will exceed the
threshold. The 24-hour state annual average for emissions for PMig, have decreased by
approximately 56 percent since 1988 (4). Although data in the late 1990’s show some variability,
this is probably due to the advances in meteorological science rather than a change in emissions.
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Similar to the ambient concentrations, the calculated number of days above the 24-hour PM1g
standards has also shown an overall drop.

TABLE 2: SCAB AVERAGE 24-HOUR CONCENTRATION PM 310 TREND (BASED ON FEDERAL STANDARD) *
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1Some year have been omitted from the table as insufficient data (or no) data has been reported. Years with reported value of “0” have also been omitted.

TABLE 3: SCAB ANNUAL AVERAGE CONCENTRATION PM 10 TREND (BASED ON STATE STANDARD)*
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1 Some year have been omitted from the table as insufficient data (or no) data has been reported. Years with reported value of “0” have also been omitted.
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Tables 4 and 5 shows the most recent 24-hour average PM; s concentrations in the SCAB from
1999 through 2017. Overall, the national and state annual average concentrations have
decreased by almost 52 percent and 30 percent respectively (4). The SCAB is currently designated
as nonattainment for the State and federal PM; s standards.

TABLE 4: SCAB 24-HOUR AVERAGE CONCENTRATION PM>.5 TREND (BASED ON FEDERAL STANDARD)?
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Source: California Air Resource Board
1 Some year have been omitted from the table as insufficient data (or no) data has been reported. Years with reported value of “0” have also been omitted.

TABLE 5: SCAB 24-HOUR AVERAGE CONCENTRATION PM>.5 TREND (BASED ON STATE STANDARD)?
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1Some year have been omitted from the table as insufficient data (or no) data has been reported. Years with reported value of “0” have also been omitted.
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While the 2012 AQMP PM1p attainment demonstration and the 2015 associated supplemental
SIP submission indicated that attainment of the 24-hour standard was predicted to occur by the
end of 2015, it could not anticipate the effect of the ongoing drought on the measured PMs.

The 2006 to 2010 base period used for the 2012 attainment demonstration had near-normal
rainfall. While the trend of PM.s- equivalent emission reductions continued through 2015, the
severe drought conditions contributed to the PM; 5 increases observed after 2012. As a result of
the disrupted progress toward attainment of the federal 24-hour PM;s standard, SCAQMD
submitted a request and the U.S. EPA approved, in January 2016, a “bump up” to the
nonattainment classification from “moderate” to “serious,” with a new attainment deadline as
soon as practicable, but not beyond December 31, 2019.

In March 2017, the AQMD released the Final 2016 AQMP. The 2016 AQMP continues to evaluate
current integrated strategies and control measures to meet the NAAQS, as well as, explore new
and innovative methods to reach its goals. Some of these approaches include utilizing incentive
programs, recognizing existing co-benefit programs from other sectors, and developing a strategy
with fair-share reductions at the federal, state, and local levels (5). Similar to the 2012 AQMP,
the 2016 AQMP incorporates scientific and technological information and planning assumptions,
including the 2016 RTP/SCS and updated emission inventory methodologies for various source
categories (6).

The most recent CO concentrations in the SCAB are shown on Table 6 (7). CO concentrations in
the SCAB have decreased markedly — a total decrease of more about 80 percent in the peak 8-
hour concentration since 1986. It should be noted 2012 is the most recent year where 8-hour CO
averages and related statistics are available in the South Coast Air Basin. The number of
exceedance days has also declined. The entire SCAB is now designated as attainment for both the
state and national CO standards. Ongoing reductions from motor vehicle control programs
should continue the downward trend in ambient CO concentrations.
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TABLE 6: SCAB 24-HOUR AVERAGE CONCENTRATION CO TREND?!
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1 The most recent year where 8-hour concentration data is available is 2012.

Part of the control process of the SCAQMD’s duty to greatly improve the air quality in the Basin is the
uniform CEQA review procedures required by SCAQMD’s CEQA Handbook (8). The single threshold of
significance used to assess Project direct and cumulative impacts has in fact “worked” as evidenced by
the track record of the air quality in the Basin dramatically improving over the course of the past decades.
As stated by the SCAQMD, the District’s thresholds of significance are based on factual and scientific
data and are therefore appropriate thresholds of significance to use for this Project.

The most recent NO; data for the SCAB is shown in Tables 7 and 8 (4). Over the last 50 years, NO2values
have decreased significantly; the peak 1-hour national and state averages for 2017 is approximately 77
percent lower than what it was during 1963. The SCAB attained the State 1-hour NOz2 standard in 1994,
bringing the entire State into attainment. A new state annual average standard of 0.030 parts per million
was adopted by the ARB in February 2007 (9). The new standard is just barely exceeded in the South
Coast. NO2is formed from NOxemissions, which also contribute to ozone. As a result, the majority of the
future emission control measures will be implemented as part of the overall ozone control strategy.
Many of these control measures will target mobile sources, which account for more than three-quarters
of California’s NOxemissions. These measures are expected to bring the South Coast into attainment of
the State annual average standard.
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TABLE 7: SCAB 24-HouR AVERAGE CONCENTRATION NO; TREND (BASED ON FEDERAL STANDARD)
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TABLE 8: SCAB 24-HoOUR AVERAGE CONCENTRATION NO2 TREND (BASED ON STATE STANDARD)
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The American Lung Association website includes data collected from State air quality monitors that are
used to compile an annual State of the Air report. The latest State of the Air Report compiled for the
Basin was in 2017 (10). As noted in this report, air quality in the Basin has significantly improved in terms
of both pollution levels and high pollution days over the past three decades. The area’s average number
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of high ozone days dropped from 38% regionally in the initial 2000 State of the Air report (1996—1998)
to 69% in the 2004 report and continues to decrease the number of days. The region has also seen
dramatic reduction in particle pollution since the initial 2000 State of the Air report (10).

Toxic AIR CONTAMINANTS (TACs) TRENDS

In 1984, as a result of public concern for exposure to airborne carcinogens, the CARB adopted regulations
to reduce the amount of air toxic contaminant emissions resulting from mobile and area sources, such
as cars, trucks, stationary products, and consumer products. According to the Ambient and Emission
Trends of Toxic Air Contaminants in California journal article (11) which was prepared for CARB, results
show that between 1990-2012, ambient concentration and emission trends for the seven TACs
responsible for most of the known cancer risk associated with airborne exposure in California have
declined significantly (between 1990 and 2012). The seven TACs studied include those that are derived
from mobile sources: diesel particulate matter (DPM), benzene, and 1,3-butadiene; those that are
derived from stationary sources: perchloroethylene and hexavalent chromium; and those derived from
photochemical reactions of emitted VOCs: formaldehyde and acetaldehyde?. TACs data was gathered at
monitoring sites from both the Bay Area and South Coast Air Basins, as shown on Exhibit A; Several of
the sites in the SCAB include Reseda, Compton, Rubidoux, Burbank, and Fontana. The decline in ambient
concentration and emission trends of these TACs are a result of various regulations CARB has
implemented to address cancer risk.

Mobile Source TACs

CARB introduced two programs that aimed at reducing mobile emissions for light and medium duty
vehicles through vehicle emissions controls and cleaner fuel. In California, light-duty vehicles sold after
1996 are equipped with California’s second-generation On-Board Diagnostic (OBD-Il) system. The OBD Il
system monitors virtually every component that can affect the emission performance of the vehicle to
ensure that the vehicle remains as clean as possible over its entire life and assists repair technicians in
diagnosing and fixing problems with the computerized engine controls. If a problem is detected, the OBD
Il system illuminates a warning lamp on the vehicle instrument panel to alert the driver. This warning
lamp typically contains the phrase Check Engine or Service Engine Soon. The system will also store
important information about the detected malfunction so that a repair technician can accurately find
and fix the problem. ARB has recently developed similar OBD requirements for heavy-duty vehicles over
14,000 Ibs. CARB’s phase Il Reformulated Gasoline (RFG-2) regulation, adopted in 1996, also led to a
reduction of mobile source emissions. Through such regulations, benzene levels declined 88% from
1990-2012. 1,3-Butadiene concentrations also declined 85% from 1990-2012 as a result of the use of
reformulated gasoline and motor vehicle regulations (11).

2 It should be noted that ambient DPM concentrations are not measured directly. Rather, a surrogate method using the coefficient of haze (COH) and
elemental carbon (EC) is used to estimate DPM concentrations.
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EXHIBIT A: CALIFORNIA ToXIC AIR CONTAMINANT SITES
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In 2000, CARB's Diesel Risk Reduction Plan (DRRP) recommended the replacement and retrofit of diesel-
fueled engines and the use of ultra-low-sulfur (<15ppm) diesel fuel. As a result of these measures, DPM
concentrations have declined 68% since 2000, even though the state’s population increased 31% and
the amount of diesel vehicles miles traveled increased 81%, as shown on Exhibit B. With the
implementation of these diesel-related control regulations, ARB expects a DPM decline of 71% for 2000-
2020.
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EXHIBIT B: DIESEL PARTICULATE MATTER AND DIESEL VEHICLE MILES TREND
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DIESEL REGULATIONS

The CARB and the Ports of Los Angeles and Long Beach have adopted several iterations of regulations
for diesel trucks that are aimed at reducing diesel particulate matter (DPM). More specifically, the CARB
Drayage Truck Regulation (12), the CARB statewide On-road Truck and Bus Regulation (13), and the Ports
of Los Angeles and Long Beach “Clean Truck Program” (CTP) require accelerated implementation of
“clean trucks” into the statewide truck fleet (14). In other words, older more polluting trucks will be
replaced with newer, cleaner trucks as a function of these regulatory requirements.

Moreover, the average statewide DPM emissions for Heavy Duty Trucks (HDT), in terms of grams of DPM
generated per mile traveled, will dramatically be reduced due to the aforementioned regulatory
requirements.

CANCER RISK TRENDS

Based on information available from CARB, overall cancer risk throughout the basin has had a declining
trend since 1990. In 1998, following an exhaustive 10-year scientific assessment process, the State of
California Air Resources Board (ARB) identified particulate matter from diesel-fueled engines as a toxic
air contaminant. The SCAQMD initiated a comprehensive urban toxic air pollution study, called MATES-
Il (for Multiple Air Toxics Exposure Study). Diesel particulate matter (DPM) accounts for more than 70
percent of the cancer risk.
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In 2008 the SCAQMD prepared an update to the MATES-II study, referred to as MATES-IIl. MATES-III
estimates the average excess cancer risk level from exposure to TACs is an approximately 17% decrease
in comparison to the MATES-II study.

Nonetheless, the SCAQMD’s most recent in-depth analysis of the toxic air contaminants and their
resulting health risks for all of Southern California was from the Multiple Air Toxics Exposure Study in the
South Coast Air Basin, MATES IV,” which shows that cancer risk has decreased more than 55% between
MATES 111 (2005) and MATES IV (2015) ( (15)).

MATES-IV study represents the baseline health risk for a cumulative analysis. MATES-IV calculated cancer
risks based on monitoring data collected at ten fixed sites within the South Coast Air Basin (SCAB). None
of the fixed monitoring sites are within the local area of the Project site. However, MATES-IV has
extrapolated the excess cancer risk levels throughout the basin by modeling the specific grids. MATES-
IV modeling predicted an excess cancer risk of 780.30 in one million for the Project area. DPM is included
in this cancer risk along with all other TAC sources. DPM accounts for 68% of the total risk shown in
MATES-IV. Cumulative Project generated TACs are limited to DPM

ASSESSMENT OF PROJECT-RELATED HEALTH-REALATED IMPACTS

SUPPLEMENTAL ASSESSMENT
SCAQMD ANALYSIS IN ITS BRIEF

As noted in the Brief of Amicus Curiae by the South Coast Air Quality Management District in the Friant
Ranch case (April 6, 2015, Attachment A) (Brief), SCAQMD has among the most sophisticated air quality
modeling and health impact evaluation capability of any of the air districts in the State, and thus it is
uniquely situated to express an opinion on how lead agencies should correlate air quality impacts with
specific health outcomes. (Brief at page App-2). SCAQMD receives as many as 60 or more CEQA
documents each month (around 500 per year) in its role as commenting agency or an agency with
"jurisdiction by law" over air quality. Brief at page 7. The SCAQMD staff provides comments on as many
as 25 or 30 such documents each month. Ibid. Therefore, the AQIA, the HRA and this Supplemental
Assessment rely on SCAQMD expertise, thresholds, and guidance to disclose the Project's air quality
impacts.

The SCAQMD discusses that it may be infeasible to quantify health risks caused by projects similar to the
proposed Project, due to many factors. It is necessary to have data regarding the sources and types of
air toxic contaminants, location of emission points, velocity of emissions, the meteorology and
topography of the area, and the location of receptors (worker and residence). Brief at pages 9-10. The
Brief states that it may not be feasible to perform a health risk assessment for airborne toxics that will
be emitted by a generic industrial building that was built on "speculation" (i.e., without knowing the
future tenant(s)). Brief at page 10. Even where a health risk assessment can be prepared, however, the
resulting maximum health risk value is only a calculation of risk--it does not necessarily mean anyone

09775-05 AQ Memo



Ms. Tracy Zinn
T&B Planning, Inc.
March 22, 2019
Page 13

will contract cancer as a result of the project. Ibid. The Brief also cites the author of the CARB
methodology, which reported that a PM2.s methodology is not suited for small projects and may yield
unreliable results (Brief at page 14). Similarly, SCAQMD staff does not currently know of a way to
accurately quantify ozone-related health impacts caused by NOx or VOC emissions from relatively small
projects. reached with respect to NOx or VOC emissions from relatively small projects, due to
photochemistry and regional model limitations (Brief at page 12). The Brief concludes, with respect to
the Friant Ranch EIR, that although it may have been technically possible to plug the data into a
methodology, the results would not have been reliable or meaningful (Brief at page 15).

On the other hand, for extremely large regional projects (unlike the Proposed Project), the SCAQMD
states that it has been able to correlate potential health outcomes for very large emissions sources — as
part of their rulemaking activity, specifically 6,620 pounds per day of NOx and 89,180 pounds per day of
VOC were expected to result in approximately 20 premature deaths per year and 89,947 school absences
due to ozone (Brief, at page 12)

APPLICATION OF SCAQMD ANALYSIS TO THE PROPOSED PROJECT

The Brief makes it clear that SCAQMD does not believe that there must be a quantification of a project's
health risks in all CEQA documents prepared for individual projects. Any attempt to quantify the
proposed Project's health risks would be considered unreliable and misleading. The proposed Project is
much less intense than the Friant Ranch project, and the SCAQMD determined that an attempt to
guantify the Friant Ranch health risks would be unreliable and misleading, due to the aforementioned
factors. Also, the proposed Project does not generate anywhere near 6,620 pounds per day of NOx or
89,190 pounds per day of VOC emissions, which SCAQMD stated was a large enough emission to quantify
ozone-related health impacts. Therefore, the Project’s emissions are not sufficiently high enough to use
regional modeling program to correlate health effects on a basin-wide level. Notwithstanding, as
previously noted, the AQIA does include a site-specific localized impact analysis that does correlate
potential project health impacts on a local level to immediately adjacent land uses. Lastly, the Project’s
HRA also evaluates the potential local health (cancer) impacts to adjacent land uses due to exposure to
diesel exhaust from trucks accessing the site (see Pages 12-14 of SCAQMD Brief of Amicus Curiae).

FURTHER DISCUSSION OF THE PROPOSED PROJECT'S HEALTH RISKS

Although it may be misleading and unreliable to attempt to specifically quantify the proposed Project's
health risks, the AQIA, HRA and this report provide extensive information concerning the proposed
Project's health risks. While the proposed Project is expected to exceed the SCAQMD’s numeric regional
mass daily thresholds, this does not in itself constitute a significant health impact to the population
adjacent to the Project and within the air basin.

The SCAQMD’s numeric regional thresholds are based in part on Section 180 (e) of the federal Clean Air
Act (CAA) — it should be noted that the numeric regional mass daily thresholds have not changed since
their adoption as part of the CEQA Air Quality Handbook published by SCAQMD in 1993 (over 20 years
ago). The numeric regional mass daily thresholds are also intended to provide a means of consistency in

09775-05 AQ Memo



Ms. Tracy Zinn
T&B Planning, Inc.
March 22, 2019
Page 14

significance determination within the environmental review process. Notwithstanding, simply exceeding
the SCAQMD’s numeric regional mass daily thresholds does not constitute a particular health impact to
an individual receptor. The reason for this is that the mass daily thresholds are in pounds per day emitted
into the air whereas health effects are determined based on the concentration of emissions in the air at
a particular receptor (e.g., parts per million by volume of air, or micrograms per cubic meter of air). State
and federal ambient air quality standards were developed to protect the most susceptible population
groups from adverse health effects and were established in terms of parts per million or micrograms per
cubic meter for the applicable emissions.

For this reason, the SCAQMD developed a methodology to assist lead agencies in analyzing localized air
quality impacts from a proposed project as they relate to CO, NOx, PM2.s5, and PM1o. This methodology is
collectively referred to as the localized significance thresholds (LSTs). The LSTs differ from the numeric
regional mass daily thresholds since the LSTs are based on the amount of emissions generated from a
project that are not expected to cause or contribute to an exceedance of the most stringent applicable
federal or state ambient air quality standard, and are based on the ambient concentrations of the
pollutant and the relative distance to the nearest sensitive receptor (the SCAQMD performed air
dispersion modeling to determine what amount of emissions generated a particular concentration at a
particular distance).

The AQIA evaluated the proposed Project’s localized impact to air quality for emissions of CO, NOx, PM1o,
and PM3s by comparing the proposed Project’s on-site emissions to the SCAQMD’s applicable LST
thresholds (see Sections 3.6 and 3.7 of the AQIA). As evaluated in the AQIA Report, the Project would
not result in emissions that exceeded the SCAQMD’s LSTs. Therefore, the Project would not be expected
to exceed the most stringent applicable federal or state ambient air quality standards for emissions of
CO, NOx, PM1g, and PM3s. It should be noted that the ambient air quality standards are developed and
represent levels at which the most susceptible persons (children and the elderly) are protected. In other
words, the ambient air quality standards are purposefully set low to protect children, elderly, and those
with existing respiratory problems.

Furthermore, as shown in the previous sections, air quality trends for both emissions of NOx, VOCs, and
O3 (which is a byproduct of NOx and VOCs) have been trending downward within the air basin even as
development has increased over the last several years. Therefore, although the proposed Project will
exceed the SCAQMD’s numeric thresholds for emissions of NOx and VOCs this does not in itself constitute
a basin-wide increase in health effects related to these pollutants.

For analytical purposes, the LSTs for emissions of NOx can be used as a surrogate to determine whether
or not there would be a potential health impact related to emissions of VOCs (since there are no ambient
air quality standards for VOCs). As shown above, LSTs for NOx would not exceed the applicable threshold
and a less than significant impact to localized (adjacent) sensitive receptors would occur. It should be
noted that impacts related to air quality in the general sense are based on a source-receptor relationship
— in other words, the further away one moves from the source, the lower the concentration in the
ambient air.
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The proposed Project does not generate anywhere near 6,620 pounds per day of NOx or 89,190 pounds
per day of VOC emissions. The Project would generate 86.07 pounds per day of NOx during construction
and 486.14 pounds per day of NOx during operations (1.30 percent and 7.34 percent of 6,620 pounds
per day, respectively). The Project would also generate 28.99 pounds per day of VOC emissions during
construction and 51.35 pounds per day of VOC emissions during operations (0.03 percent and 0.06
percent of 89,190 pounds per day, respectively).

Therefore, the Project’s emissions are not sufficiently high enough to use a regional modeling program
to correlate health effects on a basin-wide level.

The SCAQMD Brief of Amicus Curiae is incorporated by reference into this letter and into the
environmental documentation for this Project, including all references therein.

Unfortunately, current scientific, technological, and modeling limitations prevent the relation of
expected adverse air quality impacts to likely health consequences. For this reason, this Supplemental
Air Quality Assessment explains in meaningful detail why it is not feasible to provide such an analysis.

Respectfully submitted,

URBAN CROSSROADS, INC.

J=

Haseeb Qureshi,
Senior Associate
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TO THE HONORABLE CHIEF JUSTICE AND JUSTICES OF THE
SUPREME COURT:

APPLICATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

Pursuant to Rule 8.520(f) of the California Rules of Court, the South
Coast Air Quality Management District (SCAQMD) respectfully requests
leave to file the attached amicus curiae brief. Because SCAQMD's position
differs from that of either party, we request leave to submit this amicus

brief in support of neither party.
HOW THIS BRIEF WILL ASSIST THE COURT

SCAQMD's proposed amicus brief takes a position on two of the
issues in this case. In both instances, its position differs from that of either
party. The issues are:

1) Does the California Environmental Quality Act (CEQA)
require an environmental impact report (EIR) to correlate a
project’s air pollution emissions with specific levels of health
impacts?

2)  What 1s the proper standard of review for determining whether
an EIR provides sufficient information on the health impacts

caused by a project’s emission of air pollutants?

This brief will assist the Court by discussing the practical realities of
correlating identified air quality impacts with specific health outcomes. In
short, CEQA requires agencies to provide detailed information about a
project’s air quality impacts that is sufficient for the public and
decisionmakers to adequately evaluate the project and meaningfully
understand its impacts. However, the level of analysis is governed by a
rule of reason; CEQA only requires agencies to conduct analysis if it is

reasonably feasible to do so.



With regard to health-related air quality impacts, an analysis that
correlates a project’s air pollution emissions with specific levels of health
impacts will be feasible in some cases but not others. Whether it is feasible
depends on a variety of factors, including the nature of the project and the
nature of the analysis under consideration. The feasibility of analysis may
also change over time as air districts and others develop new tools for
measuring projects’ air quality related health impacts. Because SCAQMD
has among the most sophisticated air quality modeling and health impact
evaluation capability of any of the air districts in the State, it is uniquely
situated to express an opinion on the extent to which the Court should hold
that CEQA requires lead agencies to correlate air quality impacts with
specific health outcomes.

SCAQMD can also offer a unique perspective on the question of the
appropriate standard of review. SCAQMD submits that the proper standard
of review for determining whether an EIR is sufficient as an informational
document is more nuanced than argued by either party. In our view, this is
a mixed question of fact and law. It includes determining whether
additional analysis is feasible, which is primarily a factual question that
should be reviewed under the substantial evidence standard. However, it
also involves determining whether the omission of a particular analysis
renders an EIR insufficient to serve CEQA’s purpose as a meaningful,
informational document. If a lead agency has not determined that a
requested analysis is infeasible, it is the court’s role to determine whether
the EIR nevertheless meets CEQA’s purposes, and courts should not defer
to the lead agency’s conclusions regarding the legal sufficiency of an EIR’s
analysis. The ultimate question of whether an EIR’s analysis is “sufficient”
to serve CEQA's informational purposes is predominately a question of law

that courts should review de novo.



This brief will explain the rationale for these arguments and may
assist the Court in reaching a conclusion that accords proper respect to a
lead agency's factual conclusions while maintaining judicial authority over

the ultimate question of what level of analysis CEQA requires.
STATEMENT OF INTEREST OF AMICUS CURIAE

The SCAQMD is the regional agency primarily responsible for air
pollution control in the South Coast Air Basin, which consists of all of
Orange County and the non-desert portions of the Los Angeles, Riverside,
and San Bernardino Counties. (Health & Saf. Code § 40410, Cal. Code
Regs., tit. 17, § 60104.) The SCAQMD participates in the CEQA process
in several ways. Sometimes it acts as a lead agency that prepares CEQA
documents for projects. Other times it acts as a responsible agency when it
has permit authority over some part of a project that is undergoing CEQA
review by a different lead agency. Finally, SCAQMD also acts as a
commenting agency for CEQA documents that it receives because it is a
public agency with jurisdiction by law over natural resources affected by
the project.

In all of these capacities, SCAQMD will be affected by the decision
in this case. SCAQMD sometimes submits comments requesting that a
lead agency perform an additional type of air quality or health impacts
analysis. On the other hand, SCAQMD sometimes determines that a
particular type of health impact analysis is not feasible or would not
produce reliable and informative results. Thus, SCAQMD will be affected
by the Court’s resolution of the extent to which CEQA requires EIRs to
correlate emissions and health impacts, and its resolution of the proper

standard of review.



CERTIFICATION REGARDING AUTHORSHIP AND FUNDING

No party or counsel in the pending case authored the proposed
amicus curiae brief in whole or in part, or made any monetary contribution
intended to fund the preparation or submission of the brief. No person or
entity other than the proposed Amicus Curiae made any monetary

contribution intended to fund the preparation or submission of the brief.

Respectfully submitted,

DATED: April 3, 2015 SOUTH COAST AIR QUALITY
MANAGEMENT DISTRICT
KURT R. WIESE, GENERAL COUNSEL
BARBARA BAIRD, CHIEF DEPUTY COUNSEL

Barbara Baird
Attorneys for [proposed] Amicus Curiae
SOUTH COAST AIR QUALITY
MANAGEMENT DISTICT
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BRIEF OF AMICUS CURIAE
SUMMARY OF ARGUMENT

The South Coast Air Quality Management District (SCAQMD)
submits that this Court should not try to establish a hard-and-fast rule
concerning whether lead agencies are required to correlate emissions of air
pollutants with specific health consequences in their environmental impact
reports (EIR). The level of detail required in EIRs is governed by a few,
core CEQA (California Environmental Quality Act) principles. As this
Court has stated, “[a]n EIR must include detail sufficient to enable those
who did not participate in its preparation to understand and to consider
meaningfully the issues raised by the proposed project.” (Laurel Heights
Improvement Assn. v. Regents of the Univ of Cal. (1988) 47 Cal.3d 376,
405 [“Laurel Heights 1"’]) Accordingly, “an agency must use its best
efforts to find out and disclose all that it reasonably can.” (Vineyard Area
Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40
Cal.4th 412, 428 (quoting CEQA Guidelines § 15144)".). However,
“[a]nalysis of environmental effects need not be exhaustive, but will be
judged in light of what 1s reasonably feasible.” (Association of Irritated
Residents v. County of Madera (2003) 107 Cal.App.4th 1383, 1390; CEQA
Guidelines §§ 15151, 15204(a).)

With regard to analysis of air quality related health impacts, EIRs
must generally quantify a project’s pollutant emissions, but in some cases it
1s not feasible to correlate these emissions to specific, quantifiable health
impacts (e.g., premature mortality; hospital admissions). In such cases, a
general description of the adverse health impacts resulting from the

pollutants at issue may be sufficient. In other cases, due to the magnitude

' The CEQA Guidelines are found at Cal. Code Regs., tit. 14 §§ 15000, et
seq.



or nature of the pollution emissions, as well as the specificity of the project
involved, it may be feasible to quantify health impacts. Or there may be a
less exacting, but still meaningful analysis of health impacts that can
feasibly be performed. In these instances, agencies should disclose those
impacts.

SCAQMD also submits that whether or not an EIR complies with
CEQA'’s informational mandates by providing sufficient, feasible analysis
1s a mixed question of fact and law. Pertinent here, the question of whether
an EIR’s discussion of health impacts from air pollution is sufficient to
allow the public to understand and consider meaningfully the issues
mvolves two inquiries: (1) Is it feasible to provide the information or
analysis that a commenter is requesting or a petitioner is arguing should be
required?; and (2) Even if it is feasible, is the agency relying on other
policy or legal considerations to justify not preparing the requested
analysis? The first question of whether an analysis is feasible is primarily a
question of fact that should be judged by the substantial evidence standard.
The second inquiry involves evaluating CEQA’s information disclosure
purposes against the asserted reasons to not perform the requested analysis.
For example, an agency might believe that its EIR meets CEQA’s
informational disclosure standards even without a particular analysis, and
therefore choose not to conduct that analysis. SCAQMD submits that this
is more of a legal question, which should be reviewed de novo as a question
of law.

ARGUMENT
L RELEVANT FACTUAL AND LEGAL FRAMEWORK.
A. Air Quality Regulatory Background

The South Coast Air Quality Management District (SCAQMD) is

one of the local and regional air pollution control districts and air quality



management districts in California. The SCAQMD is the regional air
pollution agency for the South Coast Air Basin, which consists of all of
Orange County and the non-desert portions of Los Angeles, Riverside, and
San Bernardino Counties. (Health & Saf. Code § 40410, 17 Cal. Code Reg.
§ 60104.) The SCAQMD also includes the Coachella Valley in Riverside
County (Palm Springs area to the Salton Sea). (SCAQMD, Final 2012
AQOMP (Feb. 2013), http://www.aqmd.gov/home/library/clean-air-plans/air-

quality-mgt-plan/final-2012-air-quality-management-plan; then follow
“chapter 7" hyperlink; pp 7-1, 7-3 (last visited Apr. 1, 2015).) The

SCAQMD's jurisdiction includes over 16 million residents and has the
worst or nearly the worst air pollution levels in the country for ozone and
fine particulate matter. (SCAQMD, Final 2012 AQMP (Feb. 2013),

http://www.agmd.gov’home/library/clean-air-plans/air-quality-mgt-

plan/final-2012-air-quality-management-plan; then follow “Executive

Summary” hyperlink p. ES-1 (last visited Apr. 1, 2015).)

Under California law, the local and regional districts are primarily
responsible for controlling air pollution from all sources except motor
vehicles. (Health & Saf. Code § 40000.) The California Air Resources
Board (CARB), part of the California Environmental Protection Agency, is
primarily responsible for controlling pollution from motor vehicles. (Id.)
The air districts must adopt rules to achieve and maintain the state and
federal ambient air quality standards within their jurisdictions. (Health &
Saf. Code § 40001.)

The federal Clean Air Act (CAA) requires the United States
Environmental Protection Agency (EPA) to identify pollutants that are
widely distributed and pose a threat to human health, developing a so-called

“criteria” document. (42 U.S.C. § 7408; CAA § 108.) These pollutants are

TR
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frequently called “criteria pollutants.” EPA must then establish “national

ambient air quality standards” at levels “requisite to protect public health”,



allowing “an adequate margin of safety.” (42 U.S.C. § 7409; CAA § 109.)
EPA has set standards for six identified pollutants: ozone, nitrogen
dioxide, sulfur dioxide, carbon monoxide, particulate matter (PM), and
lead. (U.S. EPA, National Ambient Air Quality Standards (NAAQS),
http://www.epa.gov/air/criteria.html (last updated Oct. 21, 2014).)>

Under the Clean Air Act, EPA sets emission standards for motor
vehicles and “nonroad engines” (mobile farm and construction equipment,
marine vessels, locomotives, aircraft, etc.). (42 U.S.C. §§ 7521, 7547;
CAA §§ 202, 213.) California is the only state allowed to establish
emission standards for motor vehicles and most nonroad sources; however,
it may only do so with EPA's approval. (42 U.S.C. §§ 7543(b), 7543(e);
CAA §§ 209(b), 209(c).) Sources such as manufacturing facilities, power
plants and refineries that are not mobile are often referred to as “stationary
sources.” The Clean Air Act charges state and local agencies with the
primary responsibility to attain the national ambient air quality standards.
(42 U.S.C. § 7401(a)(3); CAA § 101(a)(3).) Each state must adopt and
implement a plan including enforceable measures to achieve and maintain
the national ambient air quality standards. (42 U.S.C. § 7410; CAA § 110.)
The SCAQMD and CARB jointly prepare portion of the plan for the South
Coast Air Basin and submit it for approval by EPA. (Health & Saf. Code
§§ 40460, et seq.)

The Clean Air Act also requires state and local agencies to adopt a
permit program requiring, among other things, that new or modified
“major” stationary sources use technology to achieve the “lowest

achievable emission rate,” and to control minor stationary sources as

? Particulate matter (PM) is further divided into two categories: fine
particulate or PM; 5 (particles with a diameter of less than or equal to 2.5
microns) and coarse particulate (PM,,) (particles with a diameter of 10
microns or less). (U.S. EPA, Particulate Matter (PM),
http://www.epa.gov/airquality/particlepollution/ (last visited Apr. 1, 2015).)
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needed to help attain the standards. (42 U.S.C. §§ 7502(c)(5), 7503(a)(2),
7410(a)(2)(C); CAA §§ 172(c)(5), 173(a)(2), 110(a)(2)(C).) The air
districts implement these permit programs in California. (Health & Saf.
Code §§ 42300, et seq.)

The Clean Air Act also sets out a regulatory structure for over 100
so-called ‘“‘hazardous air pollutants” calling for EPA to establish “maximum
achievable control technology” (MACT) for sources of these pollutants.

(42 U.S.C. § 7412(d)(2); CAA § 112(d)(2).) California refers to these
pollutants as “toxic air contaminants” (TACs) which are subject to two
state-required programs. The first program requires “air toxics control
measures” for specific categories of sources. (Health & Saf. Code

§ 39666.) The other program requires larger stationary sources and sources
identified by air districts to prepare “health risk assessments” for impacts of
toxic air contaminants. (Health & Saf. Code §§ 44320(b), 44322, 44360.)
If the health risk exceeds levels identified by the district as “significant,”
the facility must implement a “risk reduction plan” to bring its risk levels
below “significant” levels. Air districts may adopt additional more
stringent requirements than those required by state law, including
requirements for toxic air contaminants. (Health & Saf. Code § 41508;
Western Oil & Gas Assn. v. Monterey Bay Unified APCD (1989) 49 Cal.3d
408, 414.) For example, SCAQMD has adopted a rule requiring new or
modified sources to keep their risks below specified levels and use best
available control technology (BACT) for toxics. (SCAQMD, Rule 1401-
New Source Review of Toxic Air Contaminants,
http://www.agmd.gov/home/regulations/rules/scaqgmd-rule-book/regulation-

xiv; then follow “Rule 1401” hyperlink (last visited Apr. 1, 2015).)




B. The SCAQMD's Role Under CEQA

The California Environmental Quality Act (CEQA) requires public
agencies to perform an environmental review and appropriate analysis for
projects that they implement or approve. (Pub. Resources Code
§ 21080(a).) The agency with primary approval authority for a particular
project is generally the “lead agency” that prepares the appropriate CEQA
document. (CEQA Guidelines §§ 15050, 15051.) Other agencies having a
subsequent approval authority over all or part of a project are called
“responsible” agencies that must determine whether the CEQA document is
adequate for their use. (CEQA Guidelines §§ 15096(c), 15381.) Lead
agencies must also consult with and circulate their environmental impact
reports to “trustee agencies” and agencies “with jurisdiction by law”
including “authority over resources which may be affected by the project.”
(Pub. Resources Code §§ 21104(a), 21153; CEQA Guidelines
§§ 15086(a)(3), 15073(c).) The SCAQMD has a role in all these aspects of
CEQA.

Fulfilling its responsibilities to implement its air quality plan and
adopt rules to attain the national ambient air quality standards, SCAQMD
adopts a dozen or more rules each year to require pollution reductions from
a wide variety of sources. The SCAQMD staff evaluates each rule for any
adverse environmental impact and prepares the appropriate CEQA
document. Although most rules reduce air emissions, they may have
secondary environmental impacts such as use of water or energy or disposal

of waste—e.g., spent catalyst from control equipment.’

> The SCAQMD's CEQA program for its rules is a “Certified Regulatory
Program” under which it prepares a “functionally equivalent” document in
licu of a negative declaration or EIR. (Pub. Resources Code § 21080.5,
CEQA Guidelines § 15251(1).)



The SCAQMD also approves a large number of permits every year
to construct new, modified, or replacement facilities that emit regulated air
pollutants. The majority of these air pollutant sources have already been
included in an earlier CEQA evaluation for a larger project, are currently
being evaluated by a local government as lead agency, or qualify for an
exemption. However, the SCAQMD sometimes acts as lead agency for
major projects where the local government does not have a discretionary
approval. In such cases, SCAQMD prepares and certifies a negative
declaration or environmental impact report (EIR) as appropriate.*
SCAQMD evaluates perhaps a dozen such permit projects under CEQA
each year. SCAQMD is often also a “responsible agency” for many
projects since it must issue a permit for part of the projects (e.g., a boiler
used to provide heat in a commercial building). For permit projects
evaluated by another lead agency under CEQA, SCAQMD has the right to
determine that the CEQA document is inadequate for its purposes as a
responsible agency, but it may not do so because its permit program already
requires all permitted sources to use the best available air pollution control
technology. (SCAQMD, Rule 1303(a)(1) — Requirements,
http://www.aqmd.gov/home/regulations/rules/scagmd-rule-book/regulation-
xiii; then follow “Rule 1303” hyperlink (last visited Apr. 1, 2015).)

Finally, SCAQMD recetves as many as 60 or more CEQA

4documents each month (around 500 per year) in its role as commenting
agency or an agency with “jurisdiction by law” over air quality—a natural
resource affected by the project. (Pub. Resources Code §§ 21104(a),
21153; CEQA Guidelines § 15366(a)(3).) The SCAQMD staff provides

comments on as many as 25 or 30 such documents each month.

* The SCAQMD's permit projects are not included in its Certified -
Regulatory Program, and are evaluated under the traditional local
government CEQA analysis. (Pub. Resources Code §§ 21150-21154.)
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